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1. Scope 

1.1 These General Terms and Conditions of Supply (hereinafter re-
ferred to as "Terms and Conditions") issued by Schmid Mawera AG, 
based in CH-8360 Eschlikon, Thurgau ("SMG") shall apply to every 
instance of supply of goods and systems by SMG to a contracting 
partner (hereinafter referred to as "CUSTOMER"). These Terms and 
Conditions shall thus be deemed an integral part of every sales con-
tract, contract of work and services or order concluded by SMG (as the 
seller/contractor/supplier). These delivery conditions are binding if they 
are declared to be applicable in the offer or order confirmation. 

1.2 These Terms and Conditions shall also apply to the supply of goods 
and systems to any Company of the SMG Group (all hereinafter also 
referred to as "SMG"). This counts for every member of the SMG group 
(including any branches) that is controlled by Schmid Mawera AG, 
through a majority of votes or in another way. The companies currently 
belonging to the Schmid Mawera group can be found on the website 
www.schmid-mawera.com. 

1.4 These Terms and Conditions shall take precedence over any Gen-
eral Terms and Conditions of Business or General Terms and Condi-
tions of Purchase or Procurement, etc. issued by the CUSTOMER. 
General Terms and Conditions of Business or General Terms and 
Conditions of Purchase or Procurement, etc. issued by the CUSTOMER 
shall only be binding if explicitly acknowledged in writing by SMG as a 
binding part of the contract (either wholly or in part). 

2. General information 

2.1 The contract between SMG and the CUSTOMER shall (only) be 
concluded and become legally binding once SMG has sent written 
confirmation that it accepts the order (order confirmation). 

2.2 Quotations issued by SMG that do not specify a time limit for ac-
ceptance are non-binding. 

3. Scope of supply and services 

3.1 The scope of goods and services by SMG shall be exclusively 
based on the order confirmation issued by SMG. Insofar as no written 
notification of declination has been received within eight days of the 
order confirmation being sent, all specifications set forth in the order 
confirmation shall be binding, and shall be deemed to have been ac-
cepted by the CUSTOMER. 

3.2 Deliveries, materials and/or services not explicitly contained in the 
order confirmation shall be separately invoiced by SMG. In particular, 
this concerns any expenditure for assembly, transport, commissioning 
of the system as well as the final inspection and acceptance. 

4. Illustration, plans, features and technical specifications 

4.1 The technical details, illustration, measurements, standardised 
schematics, weights and other designs contained in the advertising or 
documentation of SMG are binding only if and to the extent that they 
have been explicitly agreed as binding and warranted in the order con-
firmation. SMG reserves the right to make technical changes. Materials 
can be substituted with other materials of similar quality at the discretion 
of SMG. In certain circumstances, binding dimensional drawings may 
be required of the CUSTOMER. 

4.2 The CUSTOMER shall inform SMG of all the functional technologi-
cal requirements for the system to be installed. This applies in particu-
lar, but not exclusively, in cases where these requirements deviate from 
the general recommendations of SMG, or from the usual requirements 
or those that can generally be expected. 

5. Copyright and ownership of technical drawings and docu-
ments; confidentiality obligation 

Technical drawings and documents that are issued to the CUSTOMER 
remain in the ownership of SMG and are protected by copyright law. 
The use and/or passing on of such drawings and documents (whether 
unchanged or amended) is permitted only with the written agreement of 

SMG. The CUSTOMER shall maintain confidentiality with regard to all 
documents and information that it receives from SMG. 

6. Prices 

6.1 All prices are net, unless expressly agreed otherwise in writing, and 
are understood to be free carrier (FCA, SMG's designated delivery 
facility, Incoterms 2020). Packaging, insurance, and other ancillary 
costs are excluded. No deductions are permitted. 

6.2 All additional costs, e.g. for freight, transport, insurance, transit 
licences, export and import permits and other permits and certifications, 
shall be borne by the CUSTOMER. SMG reserves the right to levy 
additional charges at any time. 

6.3 Likewise, the CUSTOMER shall bear the costs of all types of taxes, 
duties, fees, customs duties and the like which are charged in connec-
tion with supply and delivery, or shall reimburse SMG for such costs on 
production of relevant proof thereof, if SMG has been made liable to 
pay them or was obliged to pay such costs in advance. SMG reserves 
the right to levy additional charges at any time. 

6.4 SMG reserves the right to make a price adjustment if there are 
changes in the wage rates, the cost of the materials or the basis of 
calculation between the time of the quotation being issued and the 
fulfilment of the contract. 

Moreover, a price adjustment may be made if 

- the delivery date is subsequently postponed by the CUSTOMER 
(whereby any storage costs shall be borne by the CUSTOMER), or if 

- changes are made to the type or scope of the agreed goods or ser-
vices, or if 

- changes are made to the materials or execution/design as a result of 
the documents issued by the CUSTOMER not representing the actual 
conditions or circumstances or being incomplete. 

6.5 All prices are exclusive of applicable sales taxes. Should the appli-
cable tax rate change after the date of the offer, the amount owed and 
payable by the CUSTOMER shall be adjusted automatically. The same 
applies to any changes in customs duties, other taxes, levies, or gov-
ernmental charges occurring after the offer date. The adjustment in 
price shall correspond to the additional charge resulting from such 
change. 

7. Payment terms 

7.1 The payments shall be made by the CUSTOMER in accordance 
with the agreed payment terms at the domicile of SMG and with no 
deductions. The CUSTOMER shall be entitled to a discount only if SMG 
has granted one explicitly and in writing. Unauthorised deductions shall 
be recovered. In addition, for every instance in which an unauthorised 
deduction has been made, the CUSTOMER shall be liable for an ad-
ministration fee of CHF 70. The duty of payment shall be deemed to 
have been fulfilled when the amount owed has been deposited in the 
agreed currency at the domicile of SMG, for SMG's free disposal. 

7.2 Unless a different agreement has been made in these Terms and 
Conditions and/or on an individual case basis, the price shall be paid in 
the following instalments: 

- 40% on receipt of order, payable immediately upon receipt of invoice, 
- a further 40% once the main components are ready for dispatch, 

payable upon notification by SMG and immediately upon receipt of 
invoice and before the goods are dispatched, 

- a further 10% on completion of the rough assembly of the main com-
ponents, payable immediately upon receipt of invoice and before 
commissioning of the system by SMG, 

- and the remaining 10% immediately upon notification by SMG that the 
installation of the system is complete, but at the latest six weeks after 
completion of the assembly work. This (remainder) sum shall be 
guaranteed by the CUSTOMER for SMG by means of a bank or in-
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surance guarantee, unless this is not required by SMG in an individual 
case. 

If the CUSTOMER should fail to perform necessary cooperative action 
and/or if there is a delay on the part of the CUSTOMER, all outstanding 
instalments at the time shall automatically fall due for immediate pay-
ment.  

If delivery of a system is not possible for reasons outside the control of 
SMG, the latter shall be entitled to issue and demand payment of an 
invoice for 90% of the materials portion. 

Unless otherwise agreed in an individual case, spare parts shall be paid 
within 14 days of delivery, strictly net and without any deductions. 

7.3 The payment deadlines shall be observed under all circumstances, 
even if production, transport, dispatch, assembly, commissioning or 
acceptance of the goods or services is delayed or rendered impossible 
for reasons outside the control of SMG, or if non-essential components 
are missing, or if follow-up work is deemed to be necessary, insofar as 
the use of the goods supplied is not rendered impossible. The 
CUSTOMER shall not have any right to withhold payment by reason of 
any alleged defect. It may offset only such claims that have been 
acknowledged in writing by SMG or that have been declared legally 
valid in a court of law. 

7.4 If the CUSTOMER is in default on an agreed payment or other 
obligation, SMG is entitled to  

either insist on the fulfilment of the contract and 

a) postpone the fulfilment of SMG's own obligations until the arrears 
have been paid or until the other obligations have been performed, 
and 

b) to extend the delivery period accordingly, and/or 
c) to demand security for all of the outstanding charges 

or else to rescind the contract after having granted a reasonable grace 
period, and to demand compensation. 

7.5 If the CUSTOMER fails to meet one of the agreed payment dead-
lines, it shall be liable, without reminder, for interest with effect from the 
agreed date on which the payment was due, at a rate of 4% above the 
applicable discount rate of the Swiss National Bank, but at least 5% per 
annum. SMG reserves the right to claim further damages. 

7.6 If SMG is forced to store the system or parts thereof as a result of a 
delay in accepting delivery on the part of the CUSTOMER, the 
CUSTOMER shall reimburse the storage costs in line with the market 
rate. The CUSTOMER's obligation to pay for storage costs shall last 
from the beginning of the second week after the agreed delivery date 
until the end of the storage period.  

8. Reservation of proprietary rights 

8.1 SMG shall retain title of all goods and services delivered until all 
payments have been received in accordance with the contract. 

8.2 The CUSTOMER is obliged to collaborate on all measures that are 
required for protecting the property of SMG. In particular, by concluding 
the contract, the CUSTOMER authorises SMG to make an entry or prior 
entry of the retention of title at the CUSTOMER's expense in official 
registers, books or the like, in accordance with the laws of the relevant 
countries, and to fulfil all formalities connected therewith. Claims to 
retention of title and/or attachment of the goods by SMG shall not con-
stitute a cancellation of the contract. 

8.3 The CUSTOMER shall keep the delivered goods in a proper condi-
tion at its own expense during the period of retention of title, and shall 
insure the goods against theft, breakage, fire, water and other risks in 
SMG's favour. Furthermore, the CUSTOMER shall take all necessary 
steps to ensure that SMG's right of ownership is neither prejudiced nor 
annulled. Should the CUSTOMER fail to meet any of these obligations, 

SMG shall be entitled to take out such insurance policies at the CUS-
TOMER's expense. 

9. Delivery period 

9.1 The delivery period shall commence upon dispatch of the order 
confirmation, provided that all official formalities such as import or ex-
port permits, transit licences and payment authorisations have been 
obtained and all required payments and collateral have been provided 
by the CUSTOMER. Moreover, the delivery period shall commence only 
when all technical and commercial details and data have been defini-
tively clarified. The delivery period shall be deemed to have been com-
plied with if the goods to be delivered have left SMG's works by the 
delivery deadline, or if the CUSTOMER has been informed that the 
goods are ready to be dispatched. 

9.2 If a delivery date is agreed, this shall be on the understanding that 
the date is as accurate as possible as far as can be planned, but that 
the date is not guaranteed. Delivery dates shall only be binding if they 
are explicitly denoted as fixed dates in the order confirmation. 

9.3 The compliance with the delivery period and delivery date requires 
the fulfilment of contractual obligations on the part of the CUSTOMER. 

9.4 The delivery period shall be extended for the appropriate time peri-
od, i.e. any delivery date shall be postponed for the duration of the 
delay: 

- if the information required by SMG for the fulfilment of the contract - in 
particular the technical information - has not been provided in full 
and/or in time to SMG, or if the information is subsequently amended 
by the CUSTOMER, thereby causing a delay in the goods or services, 

- or if hindrances occur which SMG is unable to avoid in spite of exer-
cising all due care, irrespective of whether the hindrances lie with 
SMG, with the CUSTOMER or with a third party. These hindrances 
include, but are not exclusively restricted to, accidents, substantial 
disruption to operations, industrial disputes, delayed or incorrect de-
livery of requisite raw materials, semi-finished products or finished 
products, the loss of important components, official actions or omis-
sions, acts of God, etc., 

- Various current developments, including, the wars in Ukraine and in 
the Near and Middle East as well as the current rate of inflation and 
their impacts, have a significant influence on the international flow of 
goods / supply chain which makes reliable operational planning or the 
guarantee of delivery dates impossible. These are obstacles that are 
unavoidable and cannot be influenced by our company (force 
majeure) and therefore we are not responsible for delays caused by 
such restrictions and so cannot be held responsible. The delivery 
dates adjust automatically. In addition to, and independently of this, 
SMG reserves the right to make continuous price adjustments in case 
wage costs, material prices or the basis of calculation change for any 
reason between the time of the tender and the fulfilment of the con-
tract. 

- or when the CUSTOMER or a third party is behind schedule with work 
that must be carried out by them, or is in default of their contractual 
obligations. 
 

9.5 If the CUSTOMER can demonstrate that it has suffered loss as a 
result of a delay attributable to gross negligence on the part of SMG, 
and has first set a grace period by registered letter which has not been 
complied with, the CUSTOMER shall be entitled to claim compensation 
for the delay. This shall amount to one half of one percent for each full 
14 days of delay but shall not exceed 5% of the contract price of the 
delayed portion of the delivery. The first two weeks of delay shall pro-
vide no grounds for claiming compensation for delayed delivery. 
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9.6 Once the maximum amount for delay compensation has been 
reached, the CUSTOMER shall stipulate in writing an appropriate grace 
period for the fulfilment of the contract by SMG. If this grace period is 
not complied with for reasons that are entirely the fault of SMG, the 
CUSTOMER shall be entitled to refuse acceptance of the delayed part 
of the delivery. If it is commercially unreasonable to expect the 
CUSTOMER to accept a partial delivery, the CUSTOMER shall be 
entitled to withdraw from the contract and to claim a refund of any pay-
ments that have already been made in return for any goods delivered. 

9.7 The CUSTOMER shall derive no rights or claims from the default of 
SMG other than those expressly set forth in this clause 9. These re-
strictions shall not apply to unlawful intent or gross negligence on the 
part of SMG. 

9.8 If the dispatch is delayed at the request or fault of the CUSTOMER, 
the CUSTOMER shall be liable for the costs incurred for storage at the 
SMG works after the date on which it was informed that the goods were 
ready for dispatch. The amount charged shall be a minimum of one half 
of a percent of the invoice amount for every month of storage. After a 
reasonable deadline has passed without results, SMG shall be entitled 
to make use of the goods for other purposes. 

10. Packaging 

Packaging shall be charged by SMG in a separate invoice, and shall not 
be retrieved. If, however, it is described as the property of SMG, it shall 
be returned carriage-paid by the CUSTOMER to the place from which it 
was dispatched. 

11. Transfer of use and risk 

Use and risk shall be transferred to the customer at the latest when 
deliveries are dispatched from the works of SMG. If the delivery is 
delayed as a result of circumstances attributable to the CUSTOMER, 
the risk is transferred to the CUSTOMER on the day which was original-
ly envisaged for the dispatch from the works of SMG. From this date 
onwards, the goods shall be stored and insured at the CUSTOMER's 
own expense and risk.  

12. Dispatch, transport and insurance 

12.1 The goods shall be transported at the expense and risk of the 
CUSTOMER. Any complaints in connection with the dispatch or 
transport shall be addressed to the final haulier by the CUSTOMER 
immediately upon receipt of the delivery or the consignment documents. 

12.2 It shall be the responsibility of the CUSTOMER to insure the 
goods against loss or damage of any kind. 

13. Further obligations of the CUSTOMER 

13.1 The CUSTOMER shall, no later than when placing the order, 
make SMG aware of all regulations and industrial standards that will 
apply to the goods, the assembly and any other services to be delivered 
at or en route to the place of installation. 

13.2 The CUSTOMER shall be responsible for ensuring that all pre-
paratory work to be performed by the CUSTOMER and any other ena-
bling works are carried out properly and professionally at its own ex-
pense (and, where applicable, in accordance with the documentation 
supplied by SMG). In particular, the CUSTOMER shall undertake all 
necessary construction works on the buildings, whereby the suitability 
of the boiler room floor for the installation of the SMG system (in respect 
of the floor's load bearing capacity and heat resistance) shall be verified 
in advance by an approved structural engineer at the expense of the 
CUSTOMER. Furthermore, the CUSTOMER shall fix all cylindrical 
anchorings and inserts for push feeder floors and shall put in place all 
penetration (firestop) seals for penetrants (e.g. screws, pipes, fire pro-
tection valves, cables, conduits, ventilation pipes, etc.). It shall be the 
responsibility of the CUSTOMER to ensure that there is a constant 
supply of fresh air to the boiler room. The CUSTOMER shall further-
more be responsible for undertaking the hydraulic connection of the 

boiler to the heating system (including all safety installations), the con-
nection of the economiser to the boiler, the pipework and connection for 
the grate cooling apparatus and the cooling system for the pusher (all 
including pumps and valves), the insulation of the flue pipes from the 
boiler to the chimney, the fireproof coating and/or cladding of all installa-
tion components, the insulation of fittings, the insulation of the exhaust 
gas recirculation (recirculation line), the connection of the fire protection 
system to the water network (to be mounted in front of the extinguishing 
water outlet) and an additional water outlet for fire lobby protection. 

13.3 The CUSTOMER shall also be responsible for the assembly and 
fixing of the control cabinet, for the emergency power supply, the supply 
line to the control cabinet and the connection of the cable, the laying 
and connection of all electrical cables from the control cabinet to the 
various motors and appliances (including cable glands) as well as carry-
ing out equipotential bonding of all the system components. The 
CUSTOMER shall ensure that an electrician engaged by it is present 
during the commissioning of the installation. Commissioning shall be 
understood to mean the assessment of the basic proper functioning of 
the system by SMG. 

13.4 During assembly, the CUSTOMER shall provide the site power 
supply (including power supply connection at the assembly site) and the 
lighting at its own expense.  

13.5 The CUSTOMER shall undertake the requisite accident preven-
tion measures and protective measures (including all occupational 
health and safety measures) at its own expense. The CUSTOMER shall 
ensure that the electrical panel board is protected and that all neces-
sary scaffolding, platforms, etc. are provided in accordance with the 
relevant statutory provisions and the SUVA regulations (or the corre-
sponding regulations in countries other than Switzerland). The 
CUSTOMER shall ensure that all fixed platforms and barriers are in 
place at the system, and that the installation site is locked up adequate-
ly and in accordance with the applicable regulations. In particular, the 
CUSTOMER shall expressly notify SMG if special consideration needs 
to be paid to the CUSTOMER and/or to other suppliers or contractors or 
if particular regulations must be adhered to. SMG shall be entitled to 
decline or cease work if it deems that the safety of personnel is not 
guaranteed. 

13.6 The CUSTOMER shall guarantee that the installation and the 
water quality comply with the guidelines of SMG (in accordance with the 
operating instructions) (also in the case of refills), and that, in the event 
of breakdown of the boiler pump or a power outage, the continued heat 
transfer is guaranteed at all times. The CUSTOMER shall be responsi-
ble for the treatment of the feed water. 

13.7 The CUSTOMER is obliged to provide operational cranes and 
lifting gear that are suitable for unloading and assembly and which 
comply with safety regulations, together with operating personnel, ap-
propriate scaffolding and means of conveyance. 

13.8 The CUSTOMER shall ensure that the transport routes to the 
installation site are in a usable condition and that the assembly site is 
ready for the work to be undertaken, that there is guaranteed unhin-
dered access to the assembly site, and that the required access to and 
from the site is sufficiently guaranteed at all times. Unless otherwise 
agreed, access for lorries shall be ensured. 

13.9 The CUSTOMER shall ensure that the appropriate permits and 
licences are granted to SMG in good time for the import and, if relevant, 
export of tools, equipment and materials, and shall pay any duties, 
tariffs, fees, etc. associated therewith. 

13.10 Any additional costs incurred by SMG as a result of hindrances at 
the installation site or on the part of the CUSTOMER (personnel hours, 
travel costs including time spent, expenses, etc.) shall be paid by the 
CUSTOMER at the agreed rates, or, if no such agreement has been 
made, then at the rates normally applied by SMG. 
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14. Inspection and acceptance of goods and services 

14.1 SMG shall inspect the goods and services to the usual extent 
prior to dispatch. If the CUSTOMER requires any additional inspections, 
these shall be subject to a separate agreement and shall be at the 
expense of the CUSTOMER. 

14.2 The CUSTOMER shall inspect the goods and services within 
eight days of delivery and shall inform SMG immediately and in writing 
of any deficiencies or defects. Should the CUSTOMER fail to do so, the 
goods and services shall be deemed to have been approved and war-
ranty claims forfeited. 

14.3 SMG shall rectify any defects or deficiencies notified to it in ac-
cordance with clause 14.2 above, and the CUSTOMER shall give SMG 
every opportunity to do so. Once the defects or deficiencies have been 
rectified, a final inspection and acceptance of the remedial works shall 
take place at the request of the CUSTOMER or SMG. 

14.4 The final inspection and acceptance process shall be initiated 
once SMG has given verbal or written notification that the installation of 
the system is complete. The process of final inspection and acceptance 
and the definition of the corresponding terms and conditions shall be set 
forth in a separate agreement. Should official approvals be required, 
these shall be at the expense of the CUSTOMER. Emission measure-
ments and acceptances by the relevant authorities or an officially ap-
proved or designated firm or an officially recognised or designated 
institute shall also be at the expense of the CUSTOMER. 

14.5 When the system is commissioned by SMG, the agreed fuel 
(whereby the term "scrap wood" refers to fuels which are permitted by 
law in the relevant country, and similarly to Annex 5 of the Swiss Clean 
Air Act of 16 December 1985) and the requisite electricity supply shall 
be provided by the CUSTOMER at the CUSTOMER's expense. 

14.6 In the absence of any other agreements, the following shall apply: 

- SMG shall give the CUSTOMER sufficient notice of the final inspec-
tion and acceptance in order for the latter to be able to take part 
therein. 

- A written report of the final inspection and acceptance shall be draft-
ed, which shall be signed by the CUSTOMER and by SMG. The re-
port shall record that the final inspection has been carried out and 
accepted or that it has been accepted subject to certain conditions, or 
that the CUSTOMER has refused acceptance. In the latter two in-
stances, the relevant defects or deficiencies shall be individually and 
clearly detailed in the report. 

The CUSTOMER shall not refuse acceptance, nor refuse to sign the 
final inspection and acceptance report, on the grounds of minor defects 
or deficiencies, especially those which have no significant adverse 
impact on the functionality of the goods or services. Any such defects or 
deficiencies shall be rectified as quickly as possible by SMG. 

In the event of significant deviations from the contract or of serious 
defects or deficiencies, the CUSTOMER shall give SMG the opportunity 
to rectify these within a reasonable grace period. Should significant 
deviations from the contract or serious defects or deficiencies again be 
evident after the remedial works have been completed, the 
CUSTOMER shall only be entitled to request a reduction in price or 
other services from SMG if this has been explicitly agreed. If it is com-
mercially unreasonable to expect the CUSTOMER to accept partial 
delivery, it shall be entitled to withdraw from the contract. SMG can only 
be required to refund amounts that have been paid to it for parts that 
relate to the cancellation. Such claims against SMG are restricted in 
any event to the net order amount (net price). 

14.7 Apart from the above, the final inspection and acceptance shall be 
deemed complete in the following circumstances: 

- if the CUSTOMER refuses acceptance without legitimate reason, or 
unduly delays the process, or 

- if the CUSTOMER refuses to sign a final inspection and acceptance 
report which has been drafted in accordance with clause 14 above, or 

- as soon as the CUSTOMER uses the goods or services supplied by 
SMG. 

14.8 If the commissioning of the system by SMG cannot take place, or 
cannot be progressed through all load stages, or cannot be fully com-
pleted, owing to circumstances for which the CUSTOMER is responsi-
ble (such as heat transfer failure), any additional costs incurred by SMG 
as a result (personnel hours, travel costs including time spent, expens-
es, etc.) shall be reimbursed by the CUSTOMER at the agreed rates, 
or, if no such agreement has been made, then at the rates normally 
applied by SMG. 

14.9 All official approvals (e.g. TÜV certifications, etc.) as well as for 
the submission of data/documents to the authorities shall be at the 
expense of the CUSTOMER and shall be paid by it. 

15. Warranty; liability for defects and deficiencies 

15.1 The warranty period for boiler bodies with automatically fed fur-
naces as well as for boiler bodies with manually fed furnaces shall be 
two years. The warranty period shall begin on the day after SMG has 
given notification that the installation of the system is complete, but at 
the latest six months after the day of delivery. 

15.2 The warranty period for conveyor and material handling systems 
and for electrical components, controls, fixtures and fittings shall be 12 
months after the day of delivery. 

15.3 The warranty period for all other delivered parts and services shall 
be six months after the day on which SMG has given notification that 
the installation of the system is complete, but at the latest 12 months 
after the day of delivery. 

15.4 For replacement parts or parts which have been repaired, the 
warranty period shall recommence and shall be six months from the 
date of replacement or repair. 

15.5 When goods are delivered for resale, SMG's warranty obligations 
shall consist solely and exclusively in repairing defective goods or parts 
on the system free of charge or providing replacement parts free ex 
works, whereby SMG may choose the measure at its own discretion. 
The reseller shall not be entitled to any other claims, especially claims 
for a reduction in price or change in product, for replacement costs 
incurred by the reseller, damage compensation, costs incurred in de-
termining the cause of damage, expert opinions, or consequential dam-
age (interruption of operations, water damage, environmental damage, 
etc.). 

15.6 The warranty shall expire prematurely if the CUSTOMER or a 
third party undertakes modifications or repairs or, if any defect comes to 
light, the CUSTOMER fails to take all appropriate measures immediate-
ly to mitigate the damage and give SMG the opportunity to rectify the 
defect or deficiency. Furthermore, the warranty shall be null and void if 
the system supplied by SMG is fired with fuel that does not comply with 
the fuel definition contained in the order confirmation and/or results in 
flue gases that are corrosive, abrasive or otherwise aggressive. 

15.7 On written request of the CUSTOMER, SMG is obliged either to 
repair or replace, at its own discretion, as quickly as possible any parts 
of the goods supplied by SMG that can be demonstrated to have be-
come damaged or unusable as a result of poor quality materials, flawed 
design or defective workmanship until the expiry of the warranty period. 
The CUSTOMER, at its own expense, shall arrange and perform all 
preparatory and subsequent work and tasks that are required in con-
nection with remedial work by SMG (such as emptying and filling silos, 
providing clear access to the system, etc.). Any work undertaken by the 
CUSTOMER itself during the warranty period shall be at the expense of 
the CUSTOMER and shall not constitute any basis for claims against 
SMG. 
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15.8 For deliveries to areas outside Switzerland, the Principality of 
Liechtenstein, Germany, France, Austria and/or Italy, the warranty shall 
cover the supply of materials only. Transport and assembly costs shall 
be borne by the CUSTOMER. 

15.9 Warranted qualities shall be only those which have been express-
ly defined as such in the order confirmation. Warranty of qualities shall 
apply until the expiry of the warranty period at the latest. If a final in-
spection and acceptance has been agreed, the warranty shall be 
deemed to have been fulfilled if evidence of the warranted quality has 
been provided on the basis of said inspection. If and to the extent, that 
a binding agreement for emission values (dust, NOx, CO, etc.) exists, 
these measurements and the compliance thereof, can only be guaran-
teed providing that such measurements are carried out in strict accord-
ance to the standards detailed within the Swiss Federal Office for Envi-
ronment BAFU (2013): "Measure emissions at stationary sources, 
emission measurement recommendations", Chapter 13: Wood furnac-
es. These assessments of the emission values are valid for both par-
ties. Alternative emission standards or existing emission limit values, for 
different measurement rules of authority, such as continuous measure-
ments, referred to in Article 13, paragraph 4 of the Ordinance on Air 
Pollution Control (OAPC) of 16 December 1985, (Status as of 15 July 
2010) can’t be guaranteed. 

15.10 SMG AG does not accept any liability for system downtimes 
caused by the failure of continuous emission measurements or flue gas 
treatment systems or the resulting costs. 

15.11 The warranty obligation and liability of SMG shall exclude damag-
es that cannot be demonstrated to have been caused by poor quality 
materials, flawed design or defective workmanship, but that are the 
result of, for example, natural wear and tear (there shall be total exclu-
sion of liability for defects in wearing parts), improper maintenance, 
failure to comply with operating instructions (e.g. the use of foreign 
substances or over-sized pieces of wood which come to be in the silo, 
or the use of fuels which contain foreign materials such as steel parts, 
nails, aluminium, heavy metals, copper or other such materials), exces-
sive loading, unsuitable operating medium, water quality that does not 
meet the requirements of SMG, non-compliance with the technical 
guidelines issued by SMG, construction or assembly work not carried 
out by SMG, sub-standard or unsuitable footings or foundations, chemi-
cal, electrochemical or electrolytic influences, or other reasons for which 
SMG is not responsible. Neither shall SMG be liable for security vulner-
abilities in internal and/or external IT networks, nor for damages result-
ing from such vulnerabilities. Claims against SMG for damages which 
are attributable to insecure data links, attacks by hackers, unauthorised 
or authorised access (e.g. in the context of remote maintenance or 
remote access) or other inadequacies in the CUSTOMER's or a third 
party's IT systems or IT networks shall likewise be excluded. 

15.12 For goods and services from sub-suppliers specified by the 
CUSTOMER, SMG shall accept warranty obligations only to the extent 
of the warranty obligations of the relevant sub-supplier. SMG shall be 
entitled to divest itself of its warranty obligations by assigning its rights 
in respect of defects vis-a-vis the sub-supplier. 

15.13 The CUSTOMER shall have no rights or claims in respect of 
defects in materials, design or workmanship, nor in respect of the ab-
sence of warranted qualities other than those expressly set forth in this 
clause (clause 15). 

16. Consequences of non-performance or defective performance 
on the part of SMG 

16.1 In all cases of non-performance or defective performance not 
expressly covered by these Terms and Conditions, the CUSTOMER 
shall, provided that a breach of contract by SMG is proven and demon-
strable, be entitled to set a reasonable grace period for SMG under 
threat of withdrawal from the contract in the case of non-compliance. If 
SMG culpably allows this grace period to expire without making use of 

it, the CUSTOMER shall have the right to rescind the contract in respect 
of the goods or services that were in breach of contract, and to claim 
reimbursement of payments already made in respect of the relevant 
part or portion. 

16.2 In such a case, the following clause (clause 17) shall apply to any 
claims for damages which may be raised by the CUSTOMER and to the 
exclusion of any further liability. Moreover, the claim for damages shall 
be restricted to 3% (three percent) of the contract price for the goods 
and services in respect of which the contract is being rescinded. 

17. Exclusion of any further liability of SMG 

17.1 All cases of breach of contract and their legal consequences, as 
well as all claims by the CUSTOMER, irrespective of the legal grounds 
on which they are raised, shall be governed exclusively by these Terms 
and Conditions. In particular, all claims not expressly set forth herein in 
respect of damages, reduction or cancellation of contract shall be ex-
cluded. 

17.2 The CUSTOMER shall under no circumstances have any claim to 
compensation for damages that have not arisen to the supplied goods 
themselves, such as loss of production, loss of use, the costs of re-
placement fuel and emergency heating, loss of contracts, loss of profit 
or any other indirect or direct damages. This exclusion of liability shall 
not apply in the case of unlawful intent or gross negligence on the part 
of SMG. This exclusion of liability shall also not apply if mandatory law 
dictates otherwise. 

18. SMG's right of recourse, insurance obligation, product liability 
and product safety 

18.1 If, as a result of actions or failure to act on the part of the 
CUSTOMER or its vicarious agents, any persons are injured or property 
of a third party or parties is damaged, and if a claim is raised against 
SMG as a result thereof, the latter shall have right of recourse against 
the CUSTOMER. 

18.2 The CUSTOMER is obliged to take out the necessary insurance 
for all risks in connection with this contract and with the operation of the 
system (e.g. public liability, insurance against claims relating to product 
liability or product safety, property insurance, etc.). In particular, the 
CUSTOMER is obliged to ensure that all third-party claims that could 
arise from the operation of the system are covered by the CUSTOM-
ER's insurance. If a third party raises a claim against SMG for damages 
arising from the operation of the system, the CUSTOMER shall release 
and absolve SMG from this claim, and shall, if SMG so wishes, involve 
itself in the defence process against the claim, and shall bear all costs 
incurred as a result of the claim. 

19. Miscellaneous provisions 

19.1 Should any provision of these Terms and Conditions prove to be 
wholly or partly ineffective, such a provision shall be replaced by a new 
agreement that comes as close as possible to the original one in terms 
of its legal and commercial purpose. 

19.2 These Terms and Conditions shall take effect on 1st of february 
2025 and replace all previous Terms and Conditions of Supply issued 
by SMG. 

 

 

20. Place of jurisdiction and applicable law 

20.1 The place of jurisdiction for the CUSTOMER and for SMG 
shall be SMG's place of business, currently 8360 Eschlikon, Swit-
zerland. However, SMG shall also be entitled to sue the CUSTOMER 
at the CUSTOMER's place of business or at the location of the property 
(installation site of the system). 
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20.2 This contract is subject to Swiss substantive law; the UN Con-
vention on Contracts for the International Sale of Goods dated 11 
april 1980 is herewith excluded. 


